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CUSTOMARY LAW. I. 

Roman and Modern Theories. 

AT the time when the Roman law had reached its highest 
development, when the supreme power of interpretation 
was vested in a personal sovereign, the emperor, and when such 
changes as seemed desirable and could not well be made by in- 
terpretation could be and were made by imperial enactments, 
the Roman jurists and the emperors themselves asserted that law 
was established by custom as well as by legislation. They treated 
these two sources of law as equal in potency: they recognized 
that law, whether of customary or of legislative origin, might be 
changed either by legislation or by custom. 1 Even written law, 
they declared, might be superseded by a contrary custom, or dis- 
appear in consequence of non-user: "enactments," Julian wrote, 
"are abrogated by desuetude." 2 The jurists who expressed 
these opinions were not closet thinkers, but were actively engaged, 
as judges and as members of the imperial council, in the admin- 
istration of justice and in the drafting of laws. 

Neither in the Roman juristic literature nor in the imperial 
constitutions do we find any dissent from these doctrines. The 
only qualification anywhere hinted occurs in an imperial rescript 
of the fourth century, in which it is declared that custom is not 
to prevail against the spirit and purpose of the law as a whole, 
or against imperial legislation. 3 If this passage be construed to 
apply to custom in general, it would be wholly inconsistent with 

1 Dig. i, 3, fr. 32-40. C/. Inst. 1, 2, § 9, and Cod. 8, 52 (53). 

2 Dig. 1, 3, fr. 32, § 1. Cj. Inst. 1, 2, § 11, and 4, 4, § 7; Cod. 6, 51, c. unica, 
pr.; Nov. 89, c. 15. 

8 Cod. 8, 52 (53), c. 2: "Consuetudinis ususque longaevi non vilis auctoritas 
est, verum non usque adeo sui valitura momenta, ut aut rationem vincat aut 
legem." Cf. Nov. 134, c. 1, in fine; Deer. Grat. dist. n, c. 4, and Decretal. Greg. 
IX, 1, 4, c. 11. Ratio iuris (and, often, ratio alone) is something narrower and 
more definite than reason. Ratio legis is the intent or purpose of a particular 
law; ratio iuris the tendency of the law in general. See Heumann, Handlexikon 
zu den Quellen des romischen Rechts, Ratio (5) and passages there cited. 
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the dicta of the imperial jurists and with other utterances of the 
emperors themselves. It probably refers to local custom; and 
the principle which it affirms applies equally to local custom and 
to local legislation. In a state in which law-making power is 
centralized, no form of local law can prevail against general 
law. 1 

The Roman doctrines regarding customary law were neither 
challenged nor doubted in the middle ages; but the qualification 
which we have just noted disappeared. The mediaeval European 
idea of the relation of local and general law was precisely oppo- 
site to the Roman imperial idea. According to the mediaeval idea, 
the local law of the manor, village or city, whether written or 
unwritten, prevailed against the law of the province, and the law 
of the province prevailed against the law of the realm. This 
idea squared with the political facts, at least after the disruption 
of the empire of Charles the Great; and it began to disappear 
only when the political facts changed — when, first in England, 
later on the Continent, the hands of the kings were so strength- 
ened that they were able to establish national states. 

As far, indeed, as ecclesiastical law was concerned, the church 
upheld the Roman idea. It asserted that neither local nor pro- 
vincial nor national law or custom, whether secular or ecclesias- 
tical, could displace the general law of Christendom. 2 It made 
significant reservations, however, which facilitated compromise. 
If neither the unity of the Christian faith nor the necessary dis- 
cipline of the Christian Church were impaired or imperilled, not 
only might national councils adopt rules varying from those of 
Rome, but a contrary custom in a locality might be pleaded 
against the general laws of the church; 3 and even in the absence 
of any such positive legislation or custom, it was sometimes in- 
quired whether the general rule established by the church had 

1 So Windscheid, Pandekten, I, § 16, n. 5, § 18, n. 2. For other explanations, 
see Vangerow, Pandekten, I, § 16, note. Dernburg, Pandekten, I, § 28, n. 5, 
rejects all explanations offered, and assumes a flat contradiction. 

2 Deer. Grat. dist. 11, c. 1-3, 11; dist. 12, c. 1, 2. Decretal, Greg. IX, 1, 4, 
c 3> 4> Si 7- Sexti Decretal, 1, 4, c. 1, 2. Extrav. comm., 1, 1, c. unica. 

* Deer. Grat. dist. n, c. 6, 8; dist. 12, c. 3, 4, 6-n. Decretal, Greg. IX., 
1, 4, c. 8. Sexti Decretal, 1, 4, c. 3. Cf. Maitland, Canon Law in England, 
p. 10, n. 3, 4. 
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ever been " accepted " ' — a practice which led to Gratian's broad 
assertion that "laws are instituted when they are promulgated; 
confirmed, when they are approved by the custom of those who 
observe them." 2 

Apart from this question of the relation between general and 
local law, the mediaeval theory was identical with that of the Ro- 
man jurisprudence. Any different theory would have been singu- 
larly inconsistent with the legal situation. Not only were the 
customs of manors, of cities and of provinces recognized as law; 
there were also general European customs. Decisions made in 
Lombardy were cited in all the feudal courts of Europe; judg- 
ments rendered at Pisa, at Barcelona and at Oleron enjoyed an 
equally wide authority in questions of commercial and maritime 
law. Class custom was law not only for merchants, but also for 
artisans and peasants; and in certain matters (particularly in fam- 
ily law) the same authority was ascribed to the customs of dif- 
ferent religious confessions. The destructive force of desuetude 
was recognized, not only as against custom but as against written 
law. Even legislators, in affirming the validity of older collec- 
tions of written laws, sometimes added the significant limitation, 
"as far as these are still in use." 3 

After the close of the middle ages, a different theory prevailed. 
Legislation was exalted above custom: it was denied that written 
law could lose its force through desuetude or be displaced by con- 
trary custom; it was even denied that custom was or could be 
law otherwise than by the express or implied consent of the legis- 
lator. 4 We associate these views to-day with the English analyt- 

1 Cj. Maitland, op. cit., pp. 31, 32. 2 Deer. Grat. dist. 4, c. 3. 

3 E.g., Leyes de Toro (1505) 1. 

4 Some of the Roman jurists had already attempted to assimilate custom to 
enacted law by treating each as an expression of the will of the sovereign people. 
Cj. Julian, in Dig. I, 3, fr. 32, § 1: "Nam cum ipsae leges nulla alia ex causa 
nos teneant, quam quod iudicio populi receptae sunt, merito et ea, quae sine ullo 
scripto populus probavit, tenebunt omnes; nam quid interest suffragio populus 
voluntatem suam declaret an rebus ipsis et factis?" Cf. also Hermogenian, eod. 
tit., fr. 35; "velut tacita civium conventio." But the conclusions drawn from 
this doctrine of popular sovereignty were opposite to those which have been drawn 
in modern times from the attribution of sovereignty to the legislator. In the sen- 
tence which immediately follows that above cited, Julian says: "Quare rectissime 
etiam illud receptum est, ut leges non solum suffragio legislatoris, sed etiam tacito 
consensu omnium per desuetudinem abrogentur." 
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ical jurisprudence. They are, however, much older than their 
English formulation; and they became dominant on the Continent 
long before they attained this position in English legal thought. 

The development, or at least the general acceptance, of these 
views was closely associated with political changes which were 
taking place at the close of the middle ages, and with legal changes 
which were beginning at that period and which have been com- 
pleted in our own time. On the Continent, the modern national 
state obtained its political organization in the absolute monarchy; 
the monarch was regarded as sovereign; l and to admit that his 
actions could be restrained or his commands invalidated by cus- 
tom was to deny his sovereignty and make his power merely 
governmental. 2 Within each national state common law was 
needed, and on the Continent this could be developed only by 
legislation. The transition from feudal to democratic society re- 
quired sweeping legal reforms, and these could be made only by 
enactments. 

In some of these matters the English political and legal devel- 
opment was altogether different from that of the Continent; in 
others an analogous development took place, but not by any 
means an identical development. Even a brief comparison will 
show, I think, that while the new 8 theories were a natural pro- 
duct of Continental conditions, they represented in England either 
fruitless protest or unnecessary imitation. 

In England, governmental power had been centralized three or 
four centuries earlier than in any other modern European state; 

1 The common impression that the reception of the law-books of Justinian 
contributed to the development of the theory of princely sovereignty is, of course, 
quite correct; for in the later imperial constitutions there are clear assertions of 
the divine right of the prince: terrestrial majesty is derived by delegation from 
celestial majesty. In Justinian's Digest sovereignty is with the people; in his 
Institutes the imperium et potestas of the prince are derived from the people; in 
his Codex the emperors claim to rule hire divino. 

2 Burgess, Political Science and Constitutional Law, I, 66, 93, 127, maintains 
that the authority of the absolute monarch was only governmental. He describes 
the absolute monarchies of Western Europe as democratic states with monarchic 
governments. His theory is thus identical with the juristic theory of the Roman 
principate. 

3 It is hardly necessary, but it is perhaps prudent, to say that the word "new" 
is used relatively. 
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and in the period in which absolute monarchy was giving national 
organization to Spain and to France, the English national state 
was strong enough to tolerate the transfer of governmental power 
from the crown to the king in Parliament. In the reaction towards 
absolutism, however, which followed the disorders of the seven- 
teenth century, the new theories found a classical formulation in 
the Leviathan. Hobbes declared that all law proceeded from the 
sovereign, and that custom was law only by his allowance. 1 He 
fully recognized that sovereignty might be vested in an assembly 
of aristocrats or in a popular assembly, 2 but he regarded mon- 
archic sovereignty as the best organization of the state, and he 
asserted that in England sovereignty was in the king. 3 In Eng- 
land, naturally enough, his theory was not generally accepted 
until it was fully recognized that sovereignty was elsewhere than 
in the king. 

A second great difference between England and the Continent, 
at the close of the middle ages, was that England had what no 
Continental state possessed, a supreme "custom of the realm," 
developed by the decisions of the royal courts, and continually 
readapted by reinterpretation to the changing needs of English 
social life. On the Continent, where the central governments of 
the single states were too weak to furnish national law, either by 
legislation or by a controlling central interpretation, a different 
development had taken place. At the close of the middle ages 
nearly all the Continental law was either local or European. To 
the ecclesiastical law, the feudal law and the law merchant, all 
of which were European systems, had been added, by the recep- 
tion of the law-books of Justinian, the Roman civil law. The 
acceptance of all this common European law did not, however, 
solve the problem of furnishing common law to each state; for 
most of this European law, and notably the Roman civil law, had 
subsidiary force only: it was applicable only in cases for which 

1 Leviathan, ch. 26. 

2 Hobbes's secure title to fame rests on the fact that he formulated a theory of 
sovereignty which is applicable to every form of state, although, like all mediaeval 
and nearly all modern thinkers, he confused state and sovereignty with govern- 
ment and governmental power. His great service to jurisprudence lies in the 
drawing of a sharp distinction between natural and positive law. 

3 Ibid., ch. 18, 19, 22. 
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neither provincial nor local custom nor city law supplied a rule. 
To get rid at once of European law and of local law — to sub- 
stitute national law for European law, and to make this national 
law the supreme law of each country, overriding the various pro- 
vincial and local laws — the modern European states were obliged 
to resort to legislation. 

On the Continent, moreover, even before the close of the mid- 
dle ages, the word custom had come to be nearly synonymous 
with local law. Nearly all the common European law had been 
reduced to written form; and although neither the Roman civil 
law nor the canon law had been put into purely statutory form, 
although the Digest and half of the Codex of Justinian and a great 
part of the canon law consisted of digested decisions, all this Euro- 
pean law was regarded as enacted law. In a measure the same 
was true of the standard compilations of the feudal law and of 
the law merchant. On the other hand, the reduction of local 
customs to written form did not generally bring about any such 
change of view or of nomenclature. The customs of provinces 
and localities remained customs. In becoming synonymous with 
local custom, customary law was identified with particularism. 
And since the local customs had not continued to adapt them- 
selves to the changing needs of even the smaller areas which they 
governed, customary law was largely identified with outgrown 
law. 1 Under these circumstances it is not surprising that cus- 
tomary law came to be regarded with hostility and contempt. 

It is significant, in view of this great difference between Con- 

1 For a single example, take the report of the French royal commissioners who 
revised the Coutume of Normandy. (The old Coutume was a private compila- 
tion made in the fourteenth century: the revised Coutume was promulgated by 
Henry III in 1577-) In their proces verbal the commissioners explain that the 
provisions of the old Coutume were in a large measure "hors d'usage et peu ou 
point entendus des habitans du pays." And this was the end of a body of cus- 
tomary law which in the eleventh century was perhaps the most advanced in 
Europe; which had retained more than any other the institutions of the Frankish 
empire, and from which much of the English common law had been derived. 
Among the institutions "out of use and not understood" was the jury in its 
half-developed Norman form. Brunner, Quellen des normannischen Rechts, 
in Holtzendorff, EncyclopSdie, 5 ed., p. 328. It seems to be well established 
that law cannot develop beyond a certain point in a limited area. It must then 
expand, like the law of the Roman city; or borrow, like the law of the Swiss can- 
tons; or perish through arrest of development. 
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tinental and English conditions, that Hobbes displayed no such 
hostility to custom as existed on the Continent, and no such pre- 
judice against judge-made law as was later manifested by Ben- 
tham. Hobbes was obliged to insist that custom was law only 
by the king's tolerance, because Parliament had invoked the po- 
litical custom of the realm against the attempts of the Stuarts to 
widen prerogative. He left, however, a wide area for the judge- 
made common law by declaring general customs and unwritten 
law to be "natural law." l He maintained, indeed, that the sov- 
ereign had the sole power of interpreting natural law, and that 
nothing that the sovereign did not recognize was law; but this 
power of interpretation was of course regularly exercised by the 
king's judges. These, he significantly declared, were not mere 
judges ; they were more like the Roman jurisconsults. 2 It is clear, 
I think, that Hobbes regarded interpretation as a mode of legis- 
lation; and so far from showing any desire to restrict judicial 
law-finding, he maintained that the royal judges should pay less 
regard to precedents. 3 

On the Continent, common law (i.e., national law) could be 
established only by legislation; for when princely government be- 
came strong enough to centralize the administration of justice, 
the diversities of local and class law were too great to be inter- 
preted away. Consequently, during the past three centuries, and 
particularly during the nineteenth century, the Continental Euro- 
pean states have legislated to an extent unprecedented in legal 
history. They have attempted to cover the whole field of legal 

1 If an unwritten law, in all the provinces of a dominion, shall be generally 
observed, . . . that law can be no other but a law of nature." "Civil and natural 
law are not different kinds, but different parts of the law: whereof one part, being 
written, is called civil, the other, unwritten, natural." Leviathan, ch. 26. Tak- 
ing this last utterance in connection with his famous remark that natural laws are 
not properly laws, his attitude seems contradictory. His own theory, however, 
requires the conclusion that in so far as the sovereign recognizes and enforces 
natural law, it becomes (although still unwritten) positive law; and it is doubtless 
of such natural law only that he is thinking when he recognizes it as part of the 
law and not different in kind. 

2 Ibid. 

8 "No man's error becomes his own law, nor obliges him to persist in it. 
Neither, for the same reason, becomes it a law to other judges, though sworn to 
follow it." Ibid. 
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relations with codes, and to make these codes so complete as to 
leave no room for the survival of the European and local systems 
against which they were waging war. This movement began in 
France with the great ordinances of Louis XIV, regulating com- 
merce and civil and criminal procedure; and it has gone on through- 
out Europe till the present day. 1 It has recently been completed 
in Germany, and is on the eve of completion in Switzerland, where 
the cantons have been as autonomous as were the German terri- 
tories or the mediaeval provinces of France. 2 

In the midst of this process came the revolutions of the eigh- 
teenth and nineteenth centuries. The reorganization of govern- 
ment on a more or less popular basis was secured by legislation: 
in all the states of Western and Central Europe the unwritten 
law was replaced by written constitutions. The limitation of 
princely power, like its development, was attained by overriding 
customary law of the highest order of validity, constitutional cus- 
tom; and the theory which was brought forward to justify the 
later movement, like that adduced in support of the earlier, was 
of necessity a theory of sovereignty. Hobbes's argument that a 
seeming grant of powers of sovereignty by the sovereign is void, 
"for, when he has granted all he can, if we grant back the sov- 
ereignty all is restored," 3 was substantially reproduced in the 
revolutionary assertion that the rights of the people are "impre- 
scriptible." What here concerns us is that in each case the le- 
gality of the earlier political custom was impugned, and that in 
consequence all customary law was in a measure discredited. 

The development of the English constitution, which has been 
accomplished with few abrupt changes, has never required in any 
such degree the delegalizing and discrediting of earlier custom. 

1 C/. State Statute and Common Law, Political Science Quarterly, III, 
153 et seq. 

2 German imperial legislation has left considerable legislative power with the 
states, but not in the field of private law. It is already evident that a similar solu- 
tion will be attained in Switzerland. In Spain the civil code leaves the laws of 
several important provinces in force, and has only subsidiary application; and in 
the dual monarchies of Austria-Hungary and Sweden-Norway dual legal systems 
exist; but in all the other states of Europe the law has been made uniform by the 
adoption of general codes. 

8 Leviathan, ch. 18. 
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The restoration of Charles II did not restore the monarchy of 
William I nor even that of Henry VIII, nor did the Revolution 
of 1688 establish so shadowy a monarchy as that of Edward VII; 
but the necessary changes have been effected largely by the rein- 
terpretation of the older constitutional custom and by the estab- 
lishment of new constitutional precedents. Constitutional statutes 
have been passed from time to time, but much of the funda- 
mental law has remained unwritten. It has held its own against 
absolutist tendencies, whether these were royalistic or demo- 
cratic: Hobbes's denial of the validity of the older custom of the 
constitution was never generally accepted; parliamentary govern- 
ment is carried on to-day with the machinery and in the form of 
government by the crown. No such prejudice against political 
custom as arose in the Continental monarchies has ever existed 
in England, because for centuries the custom of the constitution 
has been identified with the limitation of governmental power 
and the protection of popular rights. 

Continental legislation, finally, has had yet another incentive 
and has attained another end. The older customary law, reflect- 
ing the social conditions of the middle ages, was an unequal law. 
By legislation class privileges have been abolished; disabilities of 
birth and creed have been removed; equal law has been estab- 
lished. These reforms, which have at once marked and secured 
the transition from feudal-aristocratic society to modern demo- 
cratic society, were in part accomplished by special enactments. 
They did not require the revision and codification of the whole 
law. To a large extent, however, the new rules that were re- 
quired have been worked out in the great national codes of civil 
and criminal law and procedure. Here we have an additional 
reason for the Continental antipathy to customary law. To the 
people of the eighteenth and even to those of the nineteenth cen- 
tury, customary law connoted not only particularism and an in- 
convenient diversity of local rules, but also inequality, with priv- 
ileges for the few and disabilities for the many. 

Here for the first time, in considering legislation as an agency 
of social reform, we find an analogy between Continental and 
English development, and a reason for English dissatisfaction 
with the custom of the realm as interpreted and developed by 
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the English courts. The analogy, indeed, is not complete, nor 
does the reason seem to amount to a justification. In England 
the development of class privileges had been restrained by the 
early centralization of law-finding: the common law was not only 
common to all England but to all Englishmen. The transition 
from feudal to democratic society began earlier in England than 
in any Continental kingdom, 1 and some of the necessary changes 
in the law were made by judicial modification of the common 
law, others by acts of Parliament. In the eighteenth century the 
English law contained less mediaeval debris than the legal systems 
of the Continent. It contained enough, however, to make Ben- 
tham's attitude comprehensible. Rapid and sweeping reforms of 
the law, such as he rightly desired, could be made only by legis- 
lation. It was not necessary for the realization of his practical 
aims that judges should cease to find law; but it is quite intel- 
ligible that the inability of the judges to find the sort of law he 
wanted should have blinded him to their usefulness as law-finders, 
and should have led him to regard legislation as the normal mode 
of making law. For the rest, he and the other English utilita- 
rians seem to have been much influenced by Continental ten- 
dencies, 2 and the analytical theory took its final form without 
adequate analysis of the conditions which had produced those 
tendencies. Not perceiving that the Continental states were codi- 
fying in order to obtain what England already possessed, a national 
law, they assumed that codification was the natural goal of all 
legal development. If we say that English analytical jurispru- 
dence began with Hobbes and ended with Bentham and Austin, 
we may say that it began with a defence of royal absolutism, 
which England had already repudiated, and that it ended in a 
demand for general codification, which neither England nor any 



1 Not earlier than in the Continental cities, but earlier than in any system of 
territorial law upon the Continent. 

2 The ideas and tendencies which we associate with Bentham's name were 
dominant in Europe in the later decades of the eighteenth century. Bentham's 
ideal of a code which was to determine every possible legal controversy, and leave 
no loop-hole for the making of law by judicial decisions, was the ideal, for example, 
of the authors of the Prussian Code of 1 794. See State Statute and Common Law, 
Political Science Quarterly, II., 108, 109, n. 
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of the people that have inherited the English common law have 
thus far recognized as necessary. 

This review of conditions and theories, and of their interwork- 
ing during the past four centuries, would be incomplete without 
a word regarding natural-law doctrines. These ancient theories, 
which had little more than speculative interest in the middle ages, 
became of great importance in the seventeenth and eighteenth 
centuries. The assertions of Cicero and of Thomas Aquinas that 
laws contrary to natural law were not truly laws, that they were 
the corruption of law — these assertions became dynamic when 
the interpretation of natural law passed from the church and the 
princes to the people, i.e., to any one who chose to set himself 
up as a natural lawyer, and whose assertions gained popular ap- 
proval. The fundamental principles of the new law which was 
required in the transition from princely to popular government 
and from feudal to modern society were proclaimed as natural 
law in the seventeenth and eighteenth centuries; and the assertion 
that these principles were already law did much to hasten their 
acceptance. Words are forces; and to say that the particular 
arrangements and rules which one desires ought to be law is a 
much less effective mode of agitation than to say that they are 
law. The revolutionary natural lawyers said both: "Are and 
ought to be" was the natural-law formula. In this way the 
natural-law doctrines gave to the revolutions what seemed a legal 
basis; and they made the legislation in which the results of revo- 
lution were embodied seem merely declaratory. 1 But before nat- 
ural law can be applied, it requires something more than declara- 
tion, it must have detailed judicial or legislative construction; 2 
and the revolutionists and reformers naturally adopted the more 
rapid method of statutory construction. Theoretically, the natu- 
ral-law school was sharply distinguished from the positivist or 

1 The declaratory form was typical. As the American Colonies had declared 
in 1776 that they not only ought to be but were already independent, so the first 
French attempt to define the fundamental rights of the individual took the form, 
not, as in England, of a bill but of a declaration. In the United States, where 
natural-law theories have survived longer than in Europe, the declaratory form 
has not infrequently been used in the nineteenth century. 

2 "The law of nature ... is become of all laws the most obscure, and has 
consequently the greatest need of able interpreters." Leviathan, ch. 26. 
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analytical school, since the latter denied that natural law was law 
at all. But when the English followers of Hobbes had become 
dissatisfied with the custom of the realm and desired legislative 
reforms, and the natural lawyers were hastening to transform all 
their natural law into positive law, the tendencies of the two 
schools became indistinguishable. It has been shrewdly remarked 
that English utilitarianism was really a natural-law system; and 
in fact Bentham and the natural-law writers had an equally firm 
faith in the power of reason (i.e., their reason) to find the right 
solution of all social problems, and an equally poor opinion of 
the results of the thought and experience of antecedent genera- 
tions. What especially concerns us here, however, is that the 
attitude of the natural lawyers and of the English utilitarians 
toward historical law in general and customary law in particular 
was practically identical. Both disliked custom and regarded it 
as something anomalous. 

With the reaction against the revolutions came a scientific re- 
action against natural-law theories. The leaders in the new 
movement were accused, and not without ground, of being reac- 
tionaries in politics and obstructionists in the matter of social 
reform; but the fundamental tenets of historical jurisprudence 
were soon accepted by liberals and reformers — perhaps because 
the natural- law propaganda had substantially accomplished its 
ends — and the historical school became dominant. With the 
acceptance of the historical point of view in England there has 
come also a reaction against the analytical school. The historical 
jurists have done much to rehabilitate customary law. They 
maintain that custom, so far as it is observed and enforced, is 
really law, whether its rules agree with the views of natural lawyers 
or not. As against the analytical jurists they assert that much 
law has existed, and some law still exists, which cannot be traced 
to the direct or indirect command of any determinate sovereign. 
Nevertheless, the historical jurists do not generally attribute to 
custom any such constant efficiency as was apparently attributed 
to it by the Roman jurists. Custom, in their view, is the chief 
source of early law, but it plays no important part in making late 
or highly developed law. The dominant opinion, not merely of 
English but also of Continental jurists, is expressed by Pollock: 
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"Except in matters outside the scope of positive law, the forma- 
tion of custom belongs to an archaic stage of legal history." * 

In considering this remark and similar utterances of other 
modern writers, two things are to be noted. To English and to 
Continental jurists alike, custom means local custom. On the 
Continent this is natural enough: European custom had been re- 
duced to authoritative written form long before it was displaced 
by national codes, and, except in the political field, no national 
customs had developed. A body of what we should call judge- 
made law is now rapidly growing up about the new national codes, 
but this is not generally regarded as law: it is merely "interpre- 
tation." 2 In England, where a custom of the realm has existed 
for several centuries, where this custom has been only partially 
replaced by acts of Parliament, and where it is still developing, 
as it has always developed, from precedent to precedent, the re- 
stricted use of the word custom is less easily explicable. That 
the common law is law, and not a mere body of interpretation, 
is generally admitted: in declaring that the single decisions are 
interpretations, it is necessarily conceded that there is something 
substantive which is being interpreted. By some it seems to be 
regarded as law sui generis — law which is neither legislation nor 
custom — but the majority even of the historical jurists acquiesce 
in the Hobbesian and Austinian theory, that it is a sort of legis- 
lation, a body of indirect commands. In the United States and 
in the great self-governing British colonies which have inherited 
the English common law, and in which it is likewise developing 
by decisions, similar views prevail. 

It is to be noted, in the second place, that those who describe 
custom as a vanishing form of law exclude or ignore public law. 
A few only, like Pollock, question whether public law should be 
regarded as positive law, 3 but many, especially in England, assert 

1 First Book of Jurisprudence, p. 265. German jurists would hardly indorse 
the word "archaic," but most of them would accept the word "past." 

2 In Germany, indeed, judicial usage (Gerichtsgebrauch, Praxis) is beginning 
to be recognized as customary law (Gewohnheitsrecht). The newer theories on 
this point will be noted later. 

8 "Law may be taken for every purpose, save that of strictly philosophical 
inquiry, to be the sum of the rules administered by courts of justice." Pollock 
and Maitland, History of English Law, Introduction, p. xxv. 
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that international law at least is simply international morals. 
The majority of modern jurists, especially on the Continent, de- 
clare that public law, including international law, is really law; 
but in discussing the sources of modern law (as indeed generally 
in framing their systems of jurisprudence) they seem to be think- 
ing of private law only. 

If an attempt to determine the nature of customary law, and 
to indicate what place it occupies in the modern civilized world, 
were to lead us into, and leave us in, a quarrel over the meaning 
of the words "law" and "custom," it would be of questionable 
advantage to prosecute any such inquiry. If, however, it can be 
shown that archaic custom and modern public law, local custom, 
class custom and modern judge-made law, exhibit in their devel- 
opment and in their character similarities so great as to justify 
their inclusion under a single term; if it can be shown that, even 
at the present time and among the most highly civilized nations, 
many rules of conduct are taking shape without legislation, by 
processes analogous to those through which customary law has 
always been produced, and that the observance of these non- 
statutory rules is enforced either by the courts or by other 
agencies of government; and if it can be shown that as long as 
human society, as we know it, continues to exist, a very appre- 
ciable quantity of such rules will inevitably be produced by such 
processes, — if these things can be shown, the question of no- 
menclature becomes one of secondary importance. And even if 
the result of the inquiry be simply a reaffirmation of the substan- 
tial truth of the Roman view that all law is produced either by 
custom or by legislation, and that custom and legislation are 
factors of equal potency, even this result may perhaps be regarded 
as a contribution to legal theory. 

Archaic Custom. 

The resemblance between the mode in which early customary 
law is developed and the mode in which late unwritten law is 
produced has been obscured by the German historical jurists. 
They describe early custom as "popular usage" (Volksgebrauch), 
and the law of which it constitutes so large a par as "popular 
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law" (Volksrecht); and they contrast this popular law, as such, 
with the "official law" (ius honorarium, Amtsrecht) which is im- 
posed, at a later period, by governmental power. Both of these 
forms of law are further contrasted with legislation. The element 
of truth in these contrasts will occupy us later: what now con- 
cerns us is the sense in which early customary law is described 
as popular. We find that these jurists generally assume and fre- 
quently assert that such law emanates directly from the people 
at large. Some of them hold that it is established by the spon- 
taneous acts and forbearances of the people. Others assert that 
the conduct of the people supplies only the visible manifestation 
of the popular law, and that this law exists, antecedent to any 
such manifestation, in the "jural consciousness" (Rechtsbewusst- 
sein) of the people. 1 

These assumptions and assertions are, I think, untenable. 
Whether the so-called jural consciousness is really a spontaneous 
popular development is a question which we may leave to soci- 
ologists: it does not directly concern lawyers, for the simple rea- 
son that the content of this jural consciousness is not law. The 
jural consciousness is what we call, in English, the sense of jus- 
tice or sense of equity. It is a mixture of ethical sentiment and 
of a more or less clear perception of social utilities, applied to 
matters which we regard to-day as matters of law. It may exer- 
cise a controlling influence upon the making of law; it is perhaps 
the source of the majority of those rules of conduct which ulti- 
mately become legal rules; 2 but it contains nothing more than 
law "in the making," or, as a German might express it, werdendes 
Recht. The error in the German assumption that the content of 
the Rechtsbewusstsein is law is concealed, and the assumption 
itself is probably caused, by the ambiguity of the word Recht, 
which (like the words ius, droit, diritto and derecho) may mean 
right in the abstract or a concrete legal right or law in the ab- 
stract. 

1 Cf. Vangerow, Pandekten, § 14. References to the German literature ibid., 
§13- 

2 Jhering denies the priority of the jural consciousness, and declares it to be 
a product of positive law. See his Entwickelungsgeschichte des romischen Rechts, 
Einleitung. Cf. Political Science Quarterly, XII., 32 et seq. 
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The assertion that customary law is established by the spon- 
taneous acts and forbearances of the people at large is more 
plausible. It must be remembered, however, that social habits 
are not necessarily legal customs; that the general observance of 
a rule of conduct does not make it a rule of law. The question 
is whether the observance of the rule is secured by any sort of 
penalty for non-observance, and if so, by what sort of pen- 
alty. If the violation of a rule entails ridicule or contempt, 
unpopularity or general detestation, and nothing more, the rule 
is not what we should call a legal rule. If the violation of the 
rule is believed to bring upon the offender divine displeasure, and 
if it brings nothing more, the rule is still not a legal rule. If, 
however, the man who has awakened the popular or divine re- 
sentment is thrust out of the community or sacrificed to the gods, 
we have what may be called a legal sanction. In general, if the 
violation of a rule entails a penalty which affects the person or 
the property of the offender, if the violator is fined or flogged or 
mutilated or slain or enslaved or banished, then we may say 
that a really legal sanction stands behind the rule and that the 
rule is undoubtedly legal. 

The beginnings of law in the proper sense are, therefore, to be 
found at the point at which the infliction of penalties affecting 
the property or the person begins to be assured; and if it be af- 
firmed that any rule of early law is really popular in its origin, 
it must be shown that the people at large, and not a priest or a 
king, inflicts or secures the infliction of the penalty which is at- 
tached to the violation of the rule; for if it be a priest or king 
who takes the initiative, it is probable that the sanction which 
makes the rule a legal rule proceeded originally from the priest- 
hood or the kingship. And if we wish to go to the bottom of the 
question, we must further inquire, even when we find the people 
inflicting penalty or securing its infliction, whether the popular 
action is spontaneous or results from obedience to a priest or a 
king; for in the latter case it is the priest or king who is really 
making a precedent and shaping the customary law of the com- 
munity. 

In early criminal law there is much evidence of what seems to 
be spontaneous popular action. Some offences are so clearly in- 
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jurious to the whole community that they awaken a spontaneous 
popular reaction, and the offender is lynched or expelled from 
clan and tribe. We commonly find, however, that it is the priests 
who declare whether this rough justice is pleasing to the gods. 
We find also that popular justice is limited to a small class of 
offences. In a larger number of instances, priests or kings inflict 
penalty or secure its infliction. 

In early society, the range of criminal law is comparatively 
limited. Many acts which are regarded later as offences against 
the peace and welfare of the community are viewed as private 
wrongs simply; and those wrongs are redressed by self-help, *.«., 
by the act of the injured person or kinship-group. An attack 
upon the person, physical or moral, justifies not only self-defence 
but counter-attack. Wounding justifies retaliation; insult, re- 
venge. When a man is slain, it is the right and duty of his kins- 
folk to exact blood-vengeance. Similarly, an attack upon posses- 
sion justifies not only defensive but aggressive action; the person 
who has been robbed of wife or child or cow may summon his 
kinsmen and try to recover the stolen property, with something 
to boot by way of retaliation. In all these cases self-defence may 
be carried to the point of slaying the assailant. Recovery and 
retaliation may always reach that point, if the offender resist. 

If, however, the offender and his kinsfolk are permitted to ex- 
ercise counter-retaliation; if, in particular, the kinsmen of a slain 
murderer or thief are permitted by the community to take ven- 
geance for his blood — and there is evidence, particularly in early 
German history, that this was at one time permitted — the so- 
called right of self-help is no right at all, nor is self-help a legal 
sanction. To slay a man at the risk of a blood-feud was in the 
power of every member of a primitive community, whether the 
slayer had suffered prior wrong or not, just as it is in the power 
of every man to-day to slay his fellow, with or without provoca- 
tion, if he is willing to take the consequences. There was no true 
right of self-help until the community began to protect its exercise 
by defending the persons who exercised it. This meant the inter- 
vention of other and neutral kinship-groups to restrain the kins- 
men of the original offender from seeking vengeance for his death. 
Now, in the history of every tribal community there was, of 
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course, an occasion on which such an intervention first took place; 
and because it was unprecedented, it is hardly likely that it was 
spontaneous and irreflective. It may well have occurred at the 
exhortation of a tribal priest or chieftain. If it did occur spon- 
taneously, as the result of a slowly ripened popular sense of jus- 
tice or of expediency, there must have been no little discussion 
afterward, among the leading men of the tribe, of the question 
whether the intervention was a good thing. Only by virtue of a 
general agreement on this point could the action of the neutral 
groups come to be regarded as a precedent for tribal intervention 
in future cases of like character; and only when the intervention 
had become a regular practice could the legal rule take form that 
the slain offender is rightfully slain, and that no vengeance or 
compensation is to be exacted for his blood. 1 In general, it may 
be affirmed that the whole system of the redress of wrongs by 
self-help implies the protection by the community of the person 
or group entitled to exercise self-help; that until such protection 
is given there is not properly any right of self-help; that every 
rule of tribal custom which recognizes the right of self-help repre- 
sents a long series of precedents; and that in the making and in- 
terpreting of these precedents there was no little expenditure of 
the best thought of those whose position, character, and intelli- 
gence made them the natural leaders of the community. 

If, again, we consider early forms of legal acts — e.g., forms 
of conveyance and of contract — which date from the same 
primitive period of self-help, and which constitute another great 
branch of early customary law, we are struck with the evi- 
dence of reflective construction which they bear on their very 
face. At a time when only such rights as were perfectly clear 
were at all likely to receive recognition and effective protection, 
these forms aimed to make rights clear, not only by calling in 
witnesses but also by giving to these witnesses visible as well as 
verbal demonstration of the nature and content of the act. Hence, 
the constant use of symbols. These symbols were apparently 
connected, in many cases, with ancient superstitions; but the pe- 

1 XII Tables, viii, 12: "jure caesus." In the Anglo-Saxon laws, the slain 
offender is to lie "ungylde;" in the Frankish laws "absque compositione." Cf. 
Brunner, Deutsche Rechtsgeschichte, I, 157, 158. 
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culiarly expressive symbols which we find, for example, in early 
Roman and in early German law, give ample evidence of a re- 
flective selection and adaptation. 

Through forms of conveyance and contract and through the 
development of remedial law, not a little substantive law took 
shape even in the period of self-help. In many instances we find 
traces of innovations and of ingenious adaptations of old customs 
to new uses — innovations and adaptations which could hardly 
have been made in the jural consciousness. Take, for example, 
in family law, the transition from mother-right and uterine kin- 
ship to father-right and agnatic kinship, consider the later restric- 
tions placed upon the power of the husband who has bought 
and owns his wife — restrictions by which an unlimited property 
right became a limited power over a free person. Take, in prop- 
erty law, the extension of the right of following and punishing a 
thief until it became a process for recovering things even where no 
theft could be shown (jurtum nee manifestum, Anefang), with the 
resultant development, in German law, of the conception of seizin, 
and, in Roman law, of the idea of ownership. Take self-pledge, 
which, as a form of obligation, appears very early and seems very 
natural, and consider what it implies. It means that title to a 
thing can be held without holding possession, and that this pos- 
sibility has been utilized first to create mortgage, and then to create 
obligation through mortgage of the promisor's person. 1 These 
are but a few of the illustrations that may be drawn from archaic 
custom, and that lead us to doubt its spontaneous popular 
development. 

Early usage, like all usage, is simply persistence in lines of con- 
duct marked out by the practice of the past: it is the observance 
of precedents. Customary law, however, is a narrower thing: it 
is the observance of legal precedents created by decision of con- 
troversies. 2 If the observance of a social practice has been and 
is absolutely uniform and uninterrupted, if no living man remem- 

1 Nexum in the oldest Roman law was clearly a fiducia of the debtor's person. 

s The fact of jurisdiction, in a limited class of cases where vital 'interests of 
the community are involved, is much older than the attribution of a right of juris- 
diction to any determinate authority; and decisions were made long before there 
were courts. 
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bers or has heard of any violation of the usage, and if there is no 
tradition as to the results which should attach to its violation, the 
rule by which the community is living is not a legal custom. 
It may be a rule of conduct of the highest importance, but 
it is not law. It cannot become law until it has been violated. 
Then for the first time the community is forced to decide whether 
the breach of usage shall be punished by any sort of physical 
coercion, or, if it has already been punished, whether the person 
or persons who have inflicted the punishment are to be punished 
in turn or protected. This decision is a legal precedent: it takes 
the broken rule out of the debatable domain of usage, and assigns 
it either to the domain of morals or to that of law. 1 If the first 
decision is followed in later controversies, a legal rule is estab- 
lished. 

The earliest customary law is thus the observance of legal 
precedents; and these precedents, as in modern law, are estab- 
lished by decisions. These decisions, multitudes of which must 
have been made before right of jurisdiction over controversies 
had been vested in any single persons or bodies of persons, were, 
in a sense, decisions of the whole community; but they were really 
made by those persons whose position or age and familiarity with 
the customary law commanded deference if not obedience. The 
community as a whole might approve or reject a decision pro- 
posed, but the initiative, the formulation of the decision, rested 
with a few natural leaders of the community; usually, it would 
seem, with the priests. Whether the decision first reached on a 
novel question should determine the attitude of the community 
in future controversies, depended again mainly on the attitude 
of these earliest law-finders; and as concordant decisions hard- 
ened into customary law, it was not popular custom but the cus- 
tom of the law-finders that made the law. All that the people 
contributed was the custom of acquiescence. The expression, in 
clear and memorable sayings, of the rules implied in the decisions 
— an achievement which to primitive men seemed a real law- 

1 That the rule found is regarded as having always existed is a fiction which 
the English and American courts maintain in all their law-finding to the present 
day. In early society it is a very natural view, for the usage existed before it was 
found to be a legal custom. 
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making, and which perhaps first cleared the way for legislation — 
this was again the work of these leaders of progress and breakers 
of new paths. 

Savigny, who is chiefly responsible for the rather mystical theory 
of the really popular development of early custom, has taught us 
that, as soon as social relations become at all complex, a select 
body of lawyers appears and takes the development of the law 
out of the hands of the people. In fact, however, we have yet 
to discover, in history or in the uncivilized world of to-day, a 
community possessing anything that can fairly be called law, even 
in its rudest form, without discovering at the same time traces of 
a select few who both make and interpret the precedents which 
constitute the law. The popular traditions, found almost every- 
where, which base the ancient customs of the people on the de- 
crees of some great law-giver, probably contain more truth than 
the historical jurists are wont to admit. Romulus and Numa 
may never have existed, Moses may have been in no greater de- 
gree the author of the Jewish law than Alfred was the maker of 
Saxon or Rollo of Norman customs; but these and other legend- 
ary law-givers may be regarded as composite mythographs, each 
representing a long series of forgotten law-finders. 

German Tribal Law and Roman City Law. 

When we pass from the period of unorganized law-finding to 
the period in which jurisdiction is vested in determinate author- 
ities, i.e., in courts, we find that the customary law consists of 
the rules recognized in these courts. We find, also, that the pro- 
gressive reformulation of these rules in judgments is the work of 
a few men who are especially familiar with the legal traditions of 
the community, which are the residuum of forgotten precedents, 
and with the comparatively recent precedents of which a distinct 
memory still survives. 

The old German court was indeed a popular court : it was 
attended by all the freemen, and its judgments were not valid with- 
out their approval. The judgments, however, were actually found 
by one or more "wise men" or "advisers" or "law-speakers." 
Their "wisdom" or declaration of the law seems to have been 
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regarded as authoritative: among many tribes "wisdom" means 
law. 1 Among some tribes the judgment, as formulated by these 
judgment-finders, was submitted to the people for approval by 
the king or prince who presided over the court; among other 
tribes it was submitted by the law-finders themselves at the re- 
quest of the presiding king or prince, or on the demand of the 
plaintiff. The ordinary freemen who stood around (the Um- 
stand) 2 simply approved the proposed judgment: they gave the 
"full word" (Vollwort)? 

In early Roman history there is no trace of any such popular 
court, except as an appellate court in criminal cases; and Roman 
tradition ascribed the creation of this appellate popular jurisdic- 
tion to King Tullus Hostilius. The ordinary criminal court at 
Rome was apparently the court of the king himself, or of magis- 
trates appointed by him; and the judgment was rendered by the 
king or the magistrates without any popular co-operation. Of the 
Roman civil courts in the royal period we know next to nothing: 
there are traditions of a royal administration of justice, and there 
are evidences of pontifical jurisdiction. The typical civil court 
of the Roman Republic was a composite affair: pleadings took 
place before a magistrate, but the case was sent for decision to 
one or more indices. These iudices represented a popular, i.e., a 
non-governmental, element. The single index was a referee se- 
lected, or at least accepted, by the litigants; the boards of iudices 
were annually elected by the people. They were not necessarily 
learned in the law, and when they were confronted with legal 
questions of any difficulty they were guided by the opinions of 
jurists. In the Roman jurists of the Republican period we have 
something corresponding to the German law-speakers, but in a 
higher stage of development. The jurists of the royal and early 
republican periods were the pontifices. In the later Republic the 
jurists were laymen, and their authority, which was extra-legal, 

1 So in the Old High German, the Gothic, and the Old Saxon. Cf. Brunner, 
Deutsche Rechtsgeschichte, I, no. 

2 The law-finders, like the presiding official, were seated. If there were several, 
they sat on a bench. 

* Termed, by Tacitus, auctoritas. The previous formulation of the judgment 
is indicated by the word consilium. Cf. Brunner, op. cit., I, 154. 
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rested on popular recognition of their learning and acumen. This 
popular recognition, however, was of course based in each case 
on the opinion of the juristic class itself. 1 That these jurists 
really controlled the decision of the unlearned indices on all legal 
questions cannot be doubted. They also, and they alone, kept 
record of the precedents established, and determined their author- 
ity. A decision which was generally regarded by them as un- 
sound was promptly overruled. Only the opinions which they 
approved (senlentiae receptae) possessed legal authority. These 
jurists also devised forms of legal acts, and through their control 
of judgments they secured the recognition of the forms which 
they had devised. That they were actually the makers of the old 
Roman civil law was fully recognized by their successors, the 
imperial jurists. That they exercised this law-making power, 
however, only through their indirect control over decisions is self- 
evident. 

The earliest compilations of Roman and of Teutonic custom- 
ary law — the Twelve Tables, the Leges of the different German 
tribes, and the Dooms of the Anglo-Saxons — are statements of 
the legal tradition established by decisions. In the Twelve Ta- 
bles — which, although a thousand years older than the German 
Leges, represent appreciably later law — the digesting of decis- 
ions into rules has gone so far that the abstract, imperative form 
of statement predominates; but even in the Twelve Tables we 
find many rules stated in the conditional form which is proper to 
case-law. We find a conditional clause setting forth facts, and a 
concluding clause laying down the rule. 2 In the German Leges 
the casuistic, conditional form is much more general. Some of 
the Leges are little more than collections of "wisdoms," i.e., of 
answers given to specific questions by the regular law-finders. In 
the composition of these Leges we find king, wise men and people 
playing precisely the same parts as in an ordinary judgment: the 

1 Their position in the community was very different from that of modern law- 
yers, because they did not plead cases (this was left to the orators), and because 
they gave legal advice gratuitously. In a sense, they were paid by the community 
at large, for their services recommended them to political office. 

2 E.g., viii, 12: "If he has committed theft by night, and if he has slain him, 
let him be (regarded as) rightfully slain;" and viii, 24: "If he has let the javelin 
slip from his hand rather than hurled it, let him supply a ram (for sacrifice)." 
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wise men stated the law at the king's request, the king submitted 
the statement to the people, and the people gave their "full word," 
or approval. 1 

This means, of course, that the imperfect differentiation of 
law-finding and law-making, which we have noted in archaic cus- 
tom, persists even when law has emerged from its primitive stage. 
The Latin ius like the Spanish juero designates both the court 
and the law. Among the Germans, as we have seen, a law, like 
a proposal of judgment, is a "wisdom." In the Anglo-Saxon, 
both are " dooms." There is also much resemblance between the 
forms of judgment and those of legislation. In Teutonic legisla- 
tion, as we have seen, the same persons, king, advisers, and people, 
act in the same way as in rendering judgments. 2 In the Roman 
popular assembly, acting as a criminal court, we find, conversely, 
that the machinery and procedure of legislation were employed to 
secure the condemnation or acquittal of the person charged with 
crime. The Teutonic relation between the two is probably the 
more primitive. Probably there were judgments before there was 
legislation, and the earliest legislation which was not purely de- 
claratory was essentially a judgment rendered in advance on a 
question which seemed likely to arise frequently in the future. In 
early popular legislation another idea is indeed discernible, the 
idea of compact or agreement. 3 It is, however, not improbable 
that the same idea underlies the earliest termination of contro- 
versies by judgments. 

Before going further, two questions should be answered. First, 
in what sense is such early law as we have been examining pop- 
ular? The adjective may be used in two senses. It may be 
used to indicate that the law really proceeded from the people as 
such, or to indicate that the agencies which produced it were 

1 Brunner, Deutsche Rechtsgeschichte, I, no. 

2 In the old High German glosses, "eosago" (law-speaker) is sometimes trans- 
lated "legislator" and sometimes "iudex." Brunner, op. cit., I, 150, n. 33. The 
scabini of the Carolingian period were also described as " legum latores." Ibid., 
II., 224. 

3 Some of the German Leges are described as "pacts;" others begin "it is 
agreed." The Roman jurists always based the force of law on the consent of the 
people; and the Roman form of legislation, like the old German, was contractual; 
the king or magistrate proposed, the people assented. 
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popular as distinguished from governmental. Early legislation, 
among both the Romans and the Germans, involved indeed the 
co-operation of the people, but the only direct influence which the 
people could exercise was negative. They had no initiative, no 
power of amendment; they had simply to say yes or no. They 
could prevent legislation, but they could not frame it or directly 
influence its framing. As regards the far more important mass 
of law which was established and developed by judgments, the 
German people played the same negative part as in legislation; 
while the Roman people, except in criminal procedure, played 
no part at all. Neither the written nor the unwritten law, then, 
proceeded from the people as such. When, however, we inquire 
whether the agencies that really produced the law were or were 
not governmental, we must distinguish. In legislation the initia- 
tive was, in form at least, governmental; and except in declara- 
tory legislation it was apparently in fact governmental, even 
among the Germans. Among both peoples, however, the formu- 
lation of judgment, as far as any question of law was involved, 
was non-governmental. The real makers of early German law 
as of early Roman law, as far as these systems were developed 
by judgments, were the experts, the wise men, the jurists; and 
these were not governmental agents. The term popular, in the 
sense of non-governmental, may therefore be, applied both to the 
legal customs of our Teutonic ancestors and to the unwritten law 
of the Roman Republic. 

The second question is whether this early law which we have 
been examining, in so far as it was developed not by legislation 
but by judgments, can fairly be termed customary. It is gener- 
ally recognized that the law set forth in the Twelve Tables, like 
that embodied in the German Leges, was of this character; but 
the law that was developed at Rome between the publication of 
the Tables and the reform of the civil law by the praetors is not 
usually described as customary law. In the Roman official theory, 
indeed, all the jurist-law of the republican period was merely 
interpretation of the Tables. This theory was strained nearly 
to the breaking point, as similar theories have often been 
strained in later times; but it was persistently maintained until 
the imperial period. 
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Postponing for the present the general question of the relation 
of interpretation to law-making, we need only observe that in 
Rome, before the close of the republican period, the civil law had 
attained dimensions very disproportionate to the basis on which 
it nominally rested; that this development had been accomplished 
by the responses or decisions of the jurists; that no single response 
or decision was regarded as law, except as it was received as cor- 
rect by the general opinion of the profession and was followed in 
actual judgments. It was, then, by the custom of the law-finders 
that the Roman civil law was built up, just as Teutonic custom 
was built up centuries later; and it is not easy to see why the one 
system should be termed customary law while the appellation is 
withheld from the other. 

Munroe Smith. 
(To be continued.) 



